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(1] This is an application for leave to appeal to the Divigional Court pursnait to 8. 96(1y of
e Ontario Munlcipi Board Aci, R.8.0. 1990, ¢ 0.8 from decisions of the Ontario Municipal
Roard on Jaouary 28, 5007, The decisions deal with three development projects in the area
Knowr as the West Queen West Trinngle (the “Tpiangle”) in the City of Toronto. The Board

heard evidence that applis to the Triangle a5 a whole and determined common issues and

ingorparated these findings tmo cach of three separate decisions (the “Decision”). Tt then heard
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evidence on the three applications conseutively, With respect 10 tWo of the dav:aldpn’;c-mm an
Gueen Street West and 48 Abell Street), the parties have reached a settlement. This application
procesded with regpect 10 the development at 150 Budbury Street (“the Sudbury project™).

{21 The City, supported by the respondent Ative 18, sevks leave to appeal on five questions
atated in paragraph 3 of its Facturn. They allege ercors arising from the Board’s failure fo
properly interpret municipal and provincial planning documents atid policies that aim to Iat'as&rvé;
and promote o mix of wises in the Triangle that support employment in the City. It is submitted
fhat the Board ered in law because the effect of its decision i to converl & mixed-uge
resddential/non-residential avea 10 4 high-density regidential avea in a manner that is ineonsistent
with the Planning Acl, Provineial Policy Stafements and the Official Play for the City of

Toronto.
The Test for Granting Leave

[3)  Leave to appeal should be granted if the City can demonsirate that the Board’s decision
raises a question of law that ig of sufficient importance to wastant the attention of the Divisional
Court and that there is some reason 0 doubt the correctness of the decision, Doubt as to
correstness mugt be based on the totality of the decision and the Board’s order and when
considering leave to appeal, s0ME MEASUT of deference commensurate with the degree of
independence and expertise of the Board is requ‘xréd: Concerned Citizens of King (Township) v.
King (Township), (2000] O.J. No. 3517 (Div. Ct.) a paras. 810,

(4] The proper interpretation of the Planning Aet and the proper consideration of matters of
provincial interest are questions of law: Coneerned Citizens of King (Township) at pm:aé, 1524,
Juno Developients (Parry Sound) v. Parry Sound (Town), {1 097] O.J, No, 976 at paras 2831,
The proger interpretation and application of an Officlal Plan and the conformity of a proposed
development with an Official Plan is a question of law: Juno Davelopments ot paras, 16-18, This

sutiefing the figst prong of the threg-part test for granting leave.
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Background

(51 The lands in question conprise a very large portion of the lands in the Triangle and
represent one of the remaining ppportunities for new development along Queen Strest West
within the Garison Cotunon Nerth Part 11 Officlal Plan area (the “Seconcary Plan”). The
developers sought amendments 1 the Official Plan and zoning for primerily residential projects
with densities betwean about 2.7 and 6.3 Himes the area of the lot comprised of between 97 and
100 per cent residential development. The City proposed maintaining a mix of uses in the
Triangle and presented o wmpmmt se position whereby the minimum amount of non-residential
grose floot area would be no less than Q.7 times the area of the lot, somewhat less than that
required by the official plan policies that applied 10 these projects, but congiderably greater than

that envisioned by the proposed developments,

[6]  lnJuly 2006, a new Official Plan was brought into foree in the City of Torento, Under
the new Official Plan, the province established growth targets that require the addition of
540,000 new joba by 2031, I the new plan, the Triangle lands are designated as a Regeneration
atea, and under the new Secondary Plan, an area study is required before significant development
is approved, During the couse of the hearing, the avea study ot the Triangle required under the
nes Official Plan was reported on to City Couneil and presented to ‘the Board. The planner’s

cecommendation, knoven & the “no net 10ss policy”, was that the existing average density in the

Triangle of 0.7 non- esidential be used ag a mininm for employment space and be applied to

these projects.

7] Prior to the sommencement af the hearing, the City took the position that If the Board
was going to consider the new Official Plan, the hearing was premaiure a3 it should await the

completion of an area study, The Board determined (and the parties agreed) that the official plan
policies thet applied o the projects were the City of Toronto's Part 1 Official Plan and Secondary

Plan that were in farce before July 2006.

[8]  Under the City’s Official Plan and Secondary Plan, the Triangle area is designated
‘Mixed Industriel-Residential (“MIR™). This designation provides for a mix of 2 wide range of

residential uses, comMURItY services and facilities. steet related retail and service uses and
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industrial uses which are envirenmentally compatible with adjacent and neighbourhood uses. in
MR areas, the Official Plan permits wholly residential development at & density of up 1o 2 tiones
the lot aree aud wholly industrial development at @ density of up fo 3 times the lot aren. For
butldings with a mix of both, only wo-thirds may be tesidential and the remaining one-third
must be non-residential, if built out to the maximum density, Tn other words, an applicant can
achieve the maximurm permissible density of 3 times the lot avea only by providing one-third of
the space for employment uses. With the exception of some frontage on Queen Strest, the lands

are zoned industrial (employment).
The Board ecision

[9]  The Board hearing lagted 35 days, Af page 5 of the Decigion, the Boatd idemified “the
appropriate amount of non-residential land nse that should result from the redevelopment and
intensification of the Triangle” as “one of the fundamental issues for this hearing”. The
following three pages of the Pecision review some of the planning evidence and provide reasons
for rejesting the City’s “no net loss policy™. The Board found it appropriate to designate all
ground flogr spaces in the three projects for non-resiclential uses, concluding that, “This will
insure an appropriate amount of non-residential land uge in excess of what exists today on the

fhreo subject sites”,

(107 The Board Declsion sets out form, massing and heights of the developments and left the
final density figuses to be provided in the final By-law amendments resulting from the Decision.
City planning stall has coloulated the densities that result from the Diecision to be in the range of
537 1o 4.90 times the aren of the lot comptised of between 95.1 10 07.21 per cent residential
development, The Sudbury project was approved at a total density of between 2,28 and 2.7 8 with
a residential dengity of between 97.68% and 97.21% and a por-tesidential component ranging
from 0.05% to 0.08%. The precise density depends on the location of parkland dedication, The

Deciston results in & conversion of an area designated as MIR to one that is residential.
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Diseussion

[11]  The Planning Act forms the statutory basis of a policy-led planning tegime in Qutario,
Section 1.1 highlights the purposes of the Act including the promotion of snstaimable economic
development, the provision of a land=use planning system led by provincial policy, and the
recoghition of the decision-making authority and accountability of municipal councils in

planning,

[12] Section 2 of the Acs provides that all land use decisions shall have regard to matters of
provineial inverest, ircluding the orderly development of safe and healthy conununitics, the
adequate provision of employment gpportunities, the protection of the financial and economic
well-being of the province and its munisipaliities and the appropriate location of growth and
development. Bection 3 of the Act provides that the Minister may issue Provincial Policy
Sraterments on matters relating 1o municipal planning that are of provincial interest and that
decisions of the Board ‘shall be consistent with' or ‘shall have regard to’ the policy statemems.
The current phrase, ‘sball be consistent with', replaced the former phrase, *shall have regard 10’

and applies 1o the Sudbury project.

(13}  There are Provineial Policy Statements that speak expressly to promoting employment
and enguring effective growth and development in the province and its municipalities. The 2003
Provincial Policy Starement that applies to the Sudbury project and all future applications in the
Triangle and the City as a whole, emphasizes the importance of employment and calls for
efficient land use patterns that promote & wix of housing, employment, parks and open spaces

that facilitate pedestrian mobility and other modes of travel,

(14] Both the Official Plan and Secondary Plan emphasize the need for a mix of uses 0
support the objective of achieving a balance in the levels of future employment and housing
growth in the City. The Official Plan also provides that prior to passing By-laws 1o permit &
change in uge from fndustiial 1o residential in a MIR area, Council and therefore fhe Board must
consider the advisability of retaining existing uses in terms of the retention of employment.
Section 24 of the Planning Act states that where an Official Plan is in place, no public work shail

he undertaken or by-law passed that is net in ponformity with the Offictal Plan.

PR A
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[15] The importance of the City’s Offfelal Plan policies are highlighted in the Province’s
Polisy Statements, The 2005 Provincial Policy Statement emphasizes that a mupicipality’s
official plan is the most important vehicle for implementing the Provingial Policy Statement.
Sections 111 and 1.1.2 stress the need for an appropfimtc: range and mix of residential and

employment uges 10 meet long-term needs,

[16] The Board hefd two pre-hearing conferences which resulted in a procedural order that
described the consolidated issues 1o be addressed at the hearing, including:

(m)  Are the proposed amendments consistent with the purposes of the Planning dct ag
set forth in Section 1.1 of the Act?

() Do the proposed amendments have appropriate regard 10 the matters of provincial
intevest set forth in section 2 of the Planwing det, ... 7

(©) Do the proposed amendments have apropriate regard 10 matiers of provineial
interest set forth in the Provinoial Policy Btatement (1997) pursuant to Section 3
of the Plarming Act?

(@ Do the proposed amendments com ply with or maintain the intent of the in-force
Offioial Plan of the (former) MetropolitanToronto?

() Do the proposed amendments comply with or maintain the intent of the in-force

policies of the Official Plan and the Garrison Common North Pait 11 Official Plan
of the (former) City of Toronto?

[17]  Apart from a passing reference to “the existing statutory and policy framework”, there is

no indication that the Board gave any consideration to thess issues, The Board Reasons are-

devold of any discussion of the Planning det, Provinelal Policy Statements and the City's
Official Plag as they apply to thess lands. The Board is critical of the City for not coruing up
with  specific policy wnder the new Official Plan for quantifiable employment uses on a site-by-
site basis in the Triangle, although the Official Plan that the Board cetermined wonld apply to
the lands sets ot the appropriate mix of residential and nou-tesidential nses. The 2+to-1 ratio
density i¢ a quantifiable standard. Despite this, the Board approved projects that maintain only a

finctional non-residential component on the lands,

Rhre
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[18) The Board appears to conclude that the preservation of employment uses should be left to
-E}L:"npmymmt Pistricts. The Decistion states that “this was acknowledged™ to offer the best long-
tern protection for employment uses within the City contrary to evidence that the majority of
emnployment in Toronta is supported in mixed-use aveas and contgary to the City’s position that
the en-going conversion of employment {ands in mixed-use areas will prevent the City from

complying with Provincial Folicy Statements and employment taxgets,

[19] In rejecting the City's reliance on & mix of uses, the Board noted that there ‘were no
sipnilar mixed-use policies in the new Official Plan. Having found that the new Official Plan did
not apply to these projects, the Board's velianes on it to support residential intensification was an
irrelevant consideration, Further, the Board failed to apprecinte that explielt density mixes are
not found in the new Official Plan because all density numbers will now be contained In the
I Zoning By-Lew, As well, the Board failed to eppreciate that if the new Official Plan were
‘ . applied to the Triangle, it would require an area study to determing the proper mix of residential
C> and non-residential uses. This was the area study that proposed # requirement of 0.7 non-

residential use that the Board rejected as inadeguate.

[207 At the core of the Board's deeistop-rnaling in planning cases is the determination of the
public interest. The Board provides no pationale o analysis to support its conclusion that the
projects were in the public interest: Re Cloverdale Shopping Centre Lid. et al. (1966), 57 DL.R.
j () 206 (Out, C.AL), The Planning Aet requires that all planning applications, espenially by-law
i amendments must conform to the Official Plan #s a means of ensuring -that the practical
; mechanisms of planning approval are consistent with the planning objective of the commumity.
| The Board failed to consider whether the projects ate contrary to broad City policies that support
| a mix of uses as reflected in the Officlal Plan. The Board Reasons are deficient it justifying its
desision and provids no indication that the Board considerad this ov had regard to whether the

projects were consistent with the Planning Act and provincial policy.

[21]  Taking the reasons as a whole, there s reason to doubt the correctness of the Board’s

decision,
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[22]  Those engaged in the planning process are entitled to know the appropriate weight and

congideration w be given to provineial policies as well as to official plan policles in declsions

concerning land use planning, The proper interpretation and application of the Planning Act and

provineial poliey to land use development in the downtown area of a major Canadian city is

sufficient importance to warrand the attention of the Divisional Court,

[23] Leave to appeal is therefore granted on the following questions:

(i)

@
Eity)
(iv)

(v)

Did the Board err in failing 1o apply or properly interpret sections 1, 2 and
4 of the Planning Aet?

 Did the Board err in approving a predominantly residential use of the

fands in fasue cemtrary to the City’s Official Plan Policies, Zoning By-Law
and Provineial Policies;

Did the Board err in its interpretation of relevant provincial Policles that
promote emplovment and economic development;

Did the Board err in its {nterpretarion and application of the City’s Official
Plan Policies; and,

Did the Board e in conoluding that the development proposels ate in the
public interest?

[24]  Costs are reserved to the Panel hearing the appeal.

Released:
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July 235, 2007



